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This appeal involves an action for breach of an employment agreement. Defendants,
Carol Cordell Colettaand Coletta& Company, Inc., appeal from the judgment of the chancery
court which entered judgment in the amount of $31,800.00 in favor of the plaintiff, Clyde

Norman Brewer, Jr.



Brewer and Colettawere married in 1976. 1n 1985, they started a public relations firm
together called Coletta Brewer & Company, Inc. They operated the business together during
their marriage, and were equal shareholders. The corporation was a public relations firm that
specialized in mediarelations, special event production, speech writing, and counseling.

In 1993, Colettaand Brewer experienced marital problems and their marriage started to
break up. Colettasuggested to Brewer that they write daly letters to each other that explored
their feelings and problems and how they were going to approach the problems. In May 1993,
Brewer started to write afictiond novel based on his relationship with Coletta. He started
writing the book over the course of the initial weeks and months of the parties marital
difficulties. However, their marital problems came to a head in July 1993 when Brewer
discovered Coletta and her lover having sex on the bathroom floor of her home. Afterwards,
Brewer decided to make his book a non-fiction memoir. Coletta knew he was writing a book
about their relationship, and even returned the personal |etters that Brewer had written to her to
help him prepare the manuscript.

The parties were divorced and entered into a Marital Dissolution Agreement (MDA)
dated August 13, 1993. The MDA required Brewer to transfer dl of hissharesin Col etta Brewer
& Company to Coletta. Thereafter, Coletta, now the sole shareholder, changed the name of the
corporation to Coletta & Company, Inc. In August of 1993, Brewer entered into a written
agreement (Agreement) with Coletta & Company, Inc. (hereinafter Coletta & Company or
Company). Inthe Agreement, Company agreed to employ Brewer asaconsultant for 24 months
to perform whatever work assignments and consulting services that Company required. In
return, Brewer was to be paid $72,000.00, payable in 24 equal monthly installments, but the
employment was not to exceed 300 hours per year. Brewer agreed to “ carry out hisemployment
with ordinary careand diligenceto the best of hisabilities.” Inaddition, Brewer agreed to atwo-
year covenant not to compete.

In early 1994, Brewer finished adraft of the manuscript and titled it Just Friends. He
showed it to Coletta’ s daughter and to employees of Coletta& Company. Brewer aso gavea
copy of Just Friendsto Michael Lollar, areporter for The Commercial Appeal. On August 19,
1994, Lollar called Coletta for comment on the book. That same day, the chairman of

Company’slargest client called and expressed concern about the book.



On August 22, 1994, Colettainformed Brewer, in writing, that sheintended to terminate
his services and that shewould not pay any further payments under the Agreement. On August
24, 1994, Brewer filed a Complaint for Specific Performance and/or for Breach of Contract
against Colettaand Coletta& Company. Inthe Complaint, Brewer allegesthat Company cannot
cancel the Agreement at will and is obligated to pay him the full amount in the Agreement. He
also alleges that the Agreement was entered into by the partiesin return for the transfer of his
stock in Coletta Brewer & Company. He claims that the amount of compensation in the
Agreement, in addition to the covenant not to compete and the consulting services, was just
considerationfor hisstock in ColettaBrewer & Company. Heclaimsthat he could havelitigated
the divorce but chose the Agreement instead because both parties wanted to avoid litigation.

On October 20, 1994, the defendants filed an answer denying that they are obligated to
pay Brewer. They aver that Brewer breached theimplied covenant of good faithand fair dealing,
and therefore, cannot recover.

On July 27, 1994, the cause was heard by the chancery court, sitting without ajury. The
Chancellor found that Coletta knew that Brewer was writing the book and returned material to
him to help him in preparation for the book. He also found that there was no proof to indicate
that anything in the book was incorrect. The Chancellor hdd that the Agreement was not
breached by Brewer, and therefore, by faling to pay Brewer under the terms of the Agreement,
defendantsbreachedthe contract. Judgment wasentered agai nst both defendantsfor $31,800.00,
representing the balance due under the Agreement less a set-off of $7,200.00.

Defendants have appealed and present this issue for the Court: Did the Chancellor err
in holding that defendant, employer, did not have just cause to terminate an employment
agreement where plaintiff, employee, breached his duty of good faith, fair dealing and loyalty
to his employer by engaging in activity detrimental to defendant’s business interests and
reputation.*

Since this case wastried by the court sitting without ajury, we review the case de novo

upon the record with a presumption of correctness of the findings of fact by the trial court.

Although the contract was between Company and Brewer, the Chancellor awarded
judgment against both defendants. On appeal, defendants do not present an issue pertaining
to Ms. Coletta’ s personal liability, so theissueiswaived. Defendants will be treated as joint
obligors.



Unless the evidence preponderates against the findings, we must affirm, absent error of law.
T.R.A.P. 13(d).

Defendants assert that Brewer breached a duty of good faith by publishing his book.
They argue that the publication of the book, which detailed Ms. Coletta's infidelity, was
detrimental to her reputation and the business interests of Company.

In Tennessee, every contract contains animplied duty of good faith and fair dealing in
its performance and enforcement. TSC Industries, Inc.v. Tomlin, 743 S.\W.2d 169, 173 (Tenn.
App. 1987). However, the extent of the duty of good faith depends upon theindividual contract
in each case, and the court should look to the language of the instrument and to the intention of
the parties and then impose a construction that is fair and reasonable. 1d. Thereisanimplied
undertaking in every contract on the part of each party that hewill not intentionally or purposely
do anything . . . which will have the effect of destroying or injuring theright of the other party
to receive the fruits of the contract. Winfreev. Educators Credit Union, 900 SW.2d 285, 289
(Tenn. App. 1995) (quoting 17 Am. Jur. 2d Contracts § 256 (1964)).

Defendantsrely uponthis Court’s decision in Curtisv. Reeves, 736 S.W.2d 108 (Tenn.
App. 1987). In Curtis, the plaintiff, Dorothy Curtis, sued her employer after she wasfired for
addressing disparaging remarks to one of her employer’ stenants. Curtiswas employed by her
son-in-law, Harold Reeves, as a custodian in his building. Id. at 109. After her daughter’s
marriage to Reeves went sour, Curtis told atenant about the marital problems and said that she
could not understand how the tenant could stay in the building where the landlord was of such
low moral character. 1d. at 110. The Court quoted with approval 56 C.J.S. Master and Servant
§ 42(a)(1948):

Asageneral proposition, any act of the servant which injures or

has a tendency to injure his master’'s business, interests, or

reputation will justify the dismissal of theservant. Actual lossis

not essential; it issufficient if, from the circumstances, it appears

that the master hasbeen, or islikdy to be, damaged by the acts of

which complaint is made.
Curtis, 736 SW.2d at 112. The Court held that Curtis sstatementswere detrimental to Reeves's
business interests and violated her duty to advance the interest of the business.

Ms. Colettaclaimsthat the publication of Just Friendsby Brewer wasasimilar violation

of hisduty to advance the business of Coletta& Company, and, therefore, there was no breach



of the Agreement when his employment was terminated. Brewer testified that the business of
Coletta& Company, apublicrelationsfirm, isjudged by itsreputation, its credibility, itsability
to keep a secret of aclient, itsloyalty, and its good judgment.

We disagree with defendants that Curtis is dispositive. In that case, the plaintiff
addressed her remarksdirectly to her employer’ stenant. Curtis, 736 S.W.2d at 110. Inaddition,
the plaintiff’s and the defendant’s families were in the midst of a dispute and had recently
quarreled publicly. 1d. The Court held that statements to the tenant, encouraging her to leave
the building, were detrimental to the defendant’ s business interests and reputation.

In the instant case, Brewer’s book was not channeled directly to any of Company’s
clients. Although Brewer and Colettawereinthe midst of adivorce and the book may have been
authored with some spite, the remarks made in the book were not made with the intention of
hurting Coletta& Company. The Chancellor apparently believed Brewer and was not persuaded
that he breached aduty of good faith. Moreover, contrary to Ms. Coletta’ stestimony, therewas
testimony from one of Company’ s major clientsto the effect that the book had no impact on its
relationship with Company. Theweight, faith, and credit to be given to any witness' stestimony
lie in the first instance with the trier of fact, and the credibility accorded will be given great
weight by the appellate court. Maysv. Brighton Bank, 832 SW.2d 347, 352 (Tenn. App. 1992);
Town of Alamov. Forcum-James Co., 327 SW.2d 47, 49 (Tenn. 1959).

Although Curtisdoes not require that the employer show actual damages, the employer
must still show that he or she has been, or is likely to be, damaged by the acts of which
complaint is made. Curtis, 736 SW.2d at 112. In 1993 and 1994, before publication of the
book, the gross receipts of Coletta’ s business were $400,000.00 and $580,000.00, respectively.
Coletta& Company employed between six and eight employees during that period. However,
inthefirst half of 1995, the grossreceipts at Coletta& Company dropped to $155,000.00 which
project to $310,000.00 for theyear. Although Coletta& Company did not make asmuch money
in1995 asit didin 1994, andits staff was reduced to two employees, there was no proof that this
was caused by the publication of Just Friends. To the contrary, the proof showed that Coletta
& Company lost a number of clients for other business reasons including a move out of

Memphisand adecentralization of amarketing division. Furthermore, Ms. Coletta sreputation



did not appear to be tarnished following publication of the book. The proof showed that shewas
the luncheon speaker for the Memphis Downtown Rotary Club and was featured in their
newsletter, that shewasin aMemphis Magazinearticletitled “Women Y ou Need to Know,” and
that her businesswas discussed in the Memphis Business Journal. All of these accolades came
after Just Friends was published.

Wealsothink itisimportant that Ms. Colettasupported thewriting of thebook and never
felt anything Brewer could say would embarrassher. Brewer testified that she said that nothing
she had ever done was embarrassng and that she wouldn’t want to do anything to stop the book.
Colettaadmitted that after publication of the book she went to acostume party dressed as Hester
Prynne, the scorned adulteressin The Scarlet Letter.

The evidence does not preponderate against the Chancellor’s finding that Company
breached Brewer’ s contract, and that he is entitled to the balance due thereon.

Brewer presentsoneissuefor review: Whether the Chancellor erred in allowing a set-off
of $7,200.00. When Company terminated Brewer’ scontract, it transferred an account to Brewer
which he continued servicing, and the client paid him $7,200.00 directly for his services. The
evidence does not preponderate against the Chancellor’ sfinding that this amount should be set
off against Brewer’ s recovery.

The judgment of thetrial court is affirmed. This caseisremanded to thetrial court for
such further proceedings as may be necessay. Costs of the appeal are assessed against

appellants.
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